I. INTRODUCTION
Fashionistas will soon be able to snatch up a pair of solid red monochromatic shoes after the Second Circuit partially invalidated the Christian Louboutin trademark for a red-lacquered sole. The Southern District of New York had ruled against Louboutin in an August 2011 decision that denied Louboutin's claims of trademark infringement and threatened the future of Louboutin's exclusive signature soles. 1 If that decision had stood on appeal, Christian Louboutin would have needed to seek other ways to make up for lost revenue if demand decreased for his shoes-worn by celebrities like Angelina Jolie and Madonna and currently sold at high-end stores, like Neiman Marcus and Saks Fifth Avenue 2 --because of new competition from lower-priced brands that would be permitted to paint the bottom of their heels red, thus causing consumer confusion in the marketplace at the point of sale. Luckily, for the sake of high fashion, the Second Circuit declared the trademark still valid (with modification) and allowed for a single color to serve as a "legally protected trademark in the fashion industry." In TrafFix, the Court adopted the minority view among the circuit courts of the functionality doctrine-setting aside the widely used competition theory-ultimately creating confusion about the proper application of the functionality doctrine. 13 Part III begins by analyzing Louboutin, in which the Southern District of New York refused to enforce Louboutin's trademarked redlacquered sole based on the color depletion theory and the supposed functionality of the shoe featuring a red sole, which the Second Circuit later refuted and revised. 14 This Note then addresses a proposed application of the functionality doctrine in the fashion industry, using the competition theory of aesthetic functionality, which would provide trademarks intellectual property protection against infringement currently unavailable in the fashion industry. 15 This Note goes on to debunk the color depletion theory and clarify the competitive cost analysis portion of the functionality doctrine. 16 The functionality doctrine protects brandidentifying single-color trademarks, like Christian Louboutin's redlacquered sole. Finally, this Note explains how this added protection for trademarks aligns with public policy concerns for protecting the creativity and intellectual property of innovative designers, while following the original objectives of the Lanham Act to avoid consumer confusion. 17 
II. BACKGROUND

A. The Lanham Act
18
"The term 'trademark' includes any word, name, symbol, or device, or any combination thereof" used to identify and distinguish goods, "including a unique product, from those manufactured or sold by others and to indicate the source of the goods, even if that source is unknown." 19 The Lanham Act codified trademark law in the United States. 20 The Act passed Congress in 1946, and has since been amended to fit modern business principles. 21 When the Act passed, proponents of the bill argued that by protecting trademarks the bill protected sellers and consumers from fraud and misrepresentation. 22 The Act gives a seller or producer the exclusive right to register a trademark, thus preventing competitors from also using the trademark. 23 The United States Patent and Trademark Office (PTO) issues trademarks. 24 The Lanham Act outlines the requirements for trademark registration, including verification by the trademark's owner that she is the rightful owner of the mark. 25 When applying for trademarks based on color, the application must contain a drawing of the mark in color and show how the color functions as a trademark for the product.
26 After a trademark is registered, the certificate of recognition is prima facie evidence of the owner's exclusive right to use the trademark in commerce and in connection with the goods specified on the certificate.
27
The Trademark Trial and Appeal Board reviews all trials and appeals related to trademarks. The Board was created by a 1958 amendment to the Lanham Act, which replaced the previous two-step administrative process. 28 The board conducts trials to resolve actions between parties in opposition to a trademark or regarding trademark cancellations, and serves as a review board for appeals of trademarks that the PTO refused to register. is to protect the public so it may be confident that, in purchasing a product bearing a particular trademark which it favorably knows, it will get the product which it asks for and wants to get. Secondly, where the owner of a trade-mark has spent energy, time, and money in presenting to the public the product, he is protected in his investment from its misappropriation by pirates and cheats." (quoting S. REP. No. 79-1333 (1946) 30 Alternatively, parties may appeal to a federal district court for a de novo review of the case. 31 Trademark owners can also seek relief for knowing infringement under the provisions of the Lanham Act in federal courts:
Any person who shall, without the consent of the registrant-(a) use in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered mark in connection with the sale, offering for sale, distribution, or advertising of any goods or services on or in connection with which such use is likely to cause confusion, or to cause mistake, or to deceive; or (b) reproduce, counterfeit, copy, or colorably imitate a registered mark and apply such reproduction, counterfeit, copy, or colorable imitation to labels, signs, prints, packages, wrappers, receptacles or advertisements intended to be used in commerce upon or in connection with the sale, offering for sale, distribution, or advertising of goods or services on or in connection with which such use is likely to cause confusion, or to cause mistake, or to deceive, shall be liable in a civil action by the registrant for the remedies hereinafter provided.
32
The language of the Lanham Act does not preclude granting trademark protection to a single color unless it is a functional mark.
33
For a court to step in and enforce a per se rule against granting singlecolor trademarks in a particular industry would "unilaterally and impermissibly rewrit [ 
B. The Functionality Doctrine
To prevent parties from using trademark law to "put a competitor at a significant disadvantage," 35 a product feature cannot be trademarked if it is "functional."
36 The functionality doctrine acts as an affirmative defense for parties accused of trademark infringement that claim the allegedly infringed feature as functional. 37 In Inwood Laboratories v. Ives Laboratories, the Supreme Court defined a feature as functional if "it is essential to the use or purpose of the article or if it affects the cost or quality of the article."
38 Thus, courts evaluate functionality by looking at either utilitarian features, or more amorphously, the aesthetic nature of the trademark. Traditionally, two theories arose under the aesthetic functionality doctrine, the identification theory and the competition theory.
39 Application and interpretation of the functionality doctrine, however, became more convoluted after TrafFix in 2001. 40 The identification theory is the original functionality doctrine theory. 41 Protection of trademarks is fairly limited under this theory. 42 If a feature has any function besides identifying the manufacturer or sponsor of the product, it is deemed functional. 43 Based on case law, courts have developed four interrelated tests to determine functionality under the identification theory: (1) indicia of source, (2) commercial success, (3) actual benefit, and (4) consumer motivation. 44 The indiciaof-source test evaluates if the feature is only used to identify the source or sponsor of the product, and, if so, it is nonfunctional and may be 35 trademarked. 45 Under the commercial success test, the court evaluates if the particular feature is "an important ingredient in the commercial success of the product," and if "the interest in free competition permits its imitation." 46 If a feature has additional value or benefit other than to identify the source, such as a utilitarian feature, it is functional and cannot be trademarked. 47 The consumer motivation test looks at features to see if they could persuade a customer to purchase the product for reasons other than the source of the product. 48 Thus, if the product feature has actual benefits beyond source identification as determined under the four tests, it is a functional feature. 49 The competition theory denies trademark protection that would eliminate a competitive market for the product on which the trademarked feature appears. 50 This theory provides a wider scope of features and products that may be trademarked.
51
Six tests from the case law implement the competition theory: "(1) comparable alternatives, (2) essentiality to usage, (3) relation to usage, (4) ease of manufacture, (5) effective competition, and (6) de facto/de jure functionality." 52 Although it is not the original functionality doctrine theory, the competition theory prevailed until TrafFix, in which the Court held that the competitive need definition of the functionality doctrine was incomplete.
53
Even with an understanding of these different theories of aesthetic functionality, courts divide on the application of the aesthetic functionality doctrine to protect the features of the trademark owner and the competitiveness of the marketplace.
[T]he problem focuses on ornamental features that have the potential to influence consumer behavior, but are neither essential nor helpful to the primary function of the product. In brief, the features which fuel the aesthetic functionality debate are the very features that lie in the unsettled terrain between 45 the "identification" and the "competition" theories of functionality.
The identification theory holds that such ornamental features are functional because they possess some quantum of value beyond the identification of their source. On the other hand, the competition theory maintains the opposite view--these features are not functional because they do not significantly endanger the competitiveness of their respective products' markets.
54
These tests do not focus on what features may qualify for trademark protection; instead, they focus on what features may not be protected. 55 Ultimately, federal district courts appear uncertain or confused regarding the application of these two standards to determine if a product is functional. 56 Currently, the Second Circuit denies trademark protection only where such protection "would significantly hinder competition by limiting the range of adequate alternative designs," 57 and reiterated this rule in its decision in Louboutin.
58 Thus, the Second Circuit appears to apply the competition theory of the aesthetic functionality doctrine.
59
C. Key Trademark and Functionality Doctrine Supreme Court Decisions
Qualitex
Qualitex is the leading case on the use of color in trademarks because it extended protection for single-color trademarks with secondary meaning. 60 Qualitex held that trademark protection for a 62 that color could be trademarked, which "reverberated throughout the legal and business communities and was thought to represent a major change in the law." 63 There, Owens-Corning filed a trademark registration application for the color pink for fibrous glass residential insulation.
64
The Federal Circuit held "that the color 'pink' has no utilitarian purpose, does not deprive competitors of any reasonable right or competitive need, and is not barred from registration on the basis of functionality." 65 The Qualitex also resolved the split in the circuits between courts that recognized colors as valid trademarks and those that did not extend this protection to colors.
68
Qualitex manufactured pads for dry cleaners to use in the drycleaning process. 69 Since the 1950s, Qualitex had used a "special shade" of green-gold for its pads and sought protection for the mark after its competitor, Jacobson Products, started selling similar green-gold pads in 1989. 70 Qualitex registered the distinctive color of its pads as a trademark in 1991 and sued Jacobson for trademark infringement and unfair competition. 71 After the California district court ruled in favor of Qualitex's trademark protection, Jacobson appealed and the Ninth Circuit set aside the judgment.
72
The Ninth Circuit ruled that the Lanham Act did not permit the registration as a trademark of "color alone" because of the possibility of companies monopolizing colors.
73
The Supreme Court, however, held that single colors may meet the 61 requirements for use as a registered trademark and, in light of the district court's findings of fact that Qualitex did meet the basic trademark requirements, Qualitex was entitled to trademark protection for the color of its dry-cleaning pads. 74 "It is the source-distinguishing ability of a mark--not its ontological status as color, shape, fragrance, word or sign--that permits it to serve [the] basic purposes" of a trademark. 75 The Court did not object to the use of color alone when it has attained a secondary meaning and identifies a particular source. 76 Jacobson argued that, because colors are in limited supply, if one of many competitors can trademark a color, they all will, depleting the supply of colors. 77 This argument failed to persuade the Court like it had the Ninth Circuit. 78 The Court brushed aside Jacobson's color depletion argument, ruling that the functionality doctrine could protect the color spectrum from depletion, if such a concern arose, and there was a need for access to a certain color among competitors. 79 After Qualitex, it appeared that the PTO was to apply a three-step analysis for color trademark registrations: (1) Where a product configuration is a significant inventive component of an invention covered by a utility patent, so that without it the invention cannot fairly be said to be the same invention, patent policy dictates that it enter into the public domain when the utility patents on the fans expire. To ensure that result, it cannot receive trade dress protection under section 43(a) [of the Lanham Act].
82
Vornado marked the first time that a court adopted a per se rule prohibiting trademark protection for features that were part of a patent.
83
TrafFix involved the design of temporary road signs typically used during road construction. 84 Marketing Displays had patented a flexible dual-spring design built to withstand large gusts of wind. 85 Marketing Displays asserted that its design was successful and led to customer recognition of the product. 86 After Marketing Displays' design patents expired, TrafFix Devices, a competitor, sent the signs overseas to be "reverse-engineered," i.e., copied.
87 TrafFix also marketed its product under a similar name, "WindBuster," whereas Marketing Displays' original product was called "WindMaster." 88 Marketing Displays sued TrafFix for trademark infringement based on the two products' similar names, trade dress infringement for TrafFix's design, and unfair competition. 89 Trade dress law generally protects designs or features on a product or packaging, which may include size, shape, color or color combinations, textures, and graphics. 90 While the district court and the Sixth Circuit agreed that TrafFix had infringed Marketing Displays' registered WindMaster trademark, the Sixth Circuit reversed the district court's trade dress decision on the origins of the sign's design, stating that the lower court should have considered alternatives for the product's design. The Court emphasized the fact that Marketing Displays had held utility patents on the dual-spring design of the signs, thus making the product feature seem utilitarian under the functionality doctrine. 93 The Court refused to look at the alternative designs proposal that the Sixth Circuit had discussed, stating that if Marketing Displays' design was effective, it was functional. 94 Ultimately, the Court held that Marketing Displays could not receive trade dress protection for its signs because it "cannot gain the exclusive right to produce sign stands using the dualspring design by asserting that consumers associate it with the look of the invention itself."
95
The Court declined to apply the competitive need functionality standard, applying instead the minority per se rule from Vornado for utilitarian features to determine functionality from Vornado.
96 TrafFix eliminated the widely-used competition theory for functionality, declaring it "incorrect as a comprehensive definition," 97 and reverted to the Court's pre-Qualitex standard from Inwood, namely that a feature is functional "when it is essential to the use or purpose of the device or when it affects the cost or quality of the device."
98 Following TrafFix, "the trademark bar and the lower federal courts probably let out a collective groan" because the Court had discarded the competition theory and reverted to the foggy Inwood standard for functionality. 
Putting Together Qualitex and TrafFix
Before TrafFix, Qualitex seemed to nudge courts toward the application of the competition theory-which is more brand-friendlyand reconciled this theory with the Inwood standard, which was technically only dictum.
100 Qualitex continued the practice among lower courts of denying protection on functionality grounds only if the held the competitive need standard was fine for aesthetic functionality cases, but in utilitarian functionality disputes, the Inwood standard should be used.
106
Since TrafFix, however, some courts have opted to apply the Qualitex standard, favoring the competition theory and preserving the distinction made in TrafFix. The Sixth Circuit held that "[b]ecause the Supreme Court has never intimated that aesthetic functionality should be evaluated in a manner consistent with the identification theory and has repeatedly followed the competition theory's approach in addressing the second form of functionality . . . we expressly adopt the competition theory of functionality."
107 Similarly, in another decision supporting the competition theory's application under aesthetic functionality, the Ninth Circuit held that "design decisions . . . made for aesthetic reasons--and not, for example, because they were the only, the cheapest, or the most efficient way to design a pool hall--is evidence of nonfunctionality." 108 Indeed, it appears that the Southern District of New York applied the earlier Inwood standards for functionality in Louboutin. 110 He had used the color continuously as a feature of his shoes since 1992. 111 In Christian Louboutin's application for a trademark, he stated that the red soles were a source-identifying mark with secondary meaning, rather than a utilitarian feature of the shoe. Louboutin's trademarked red sole met all six elements used by the Second Circuit to evaluate secondary meaning: (1) advertising expenditures, (2) consumer studies linking the mark to the source, (3) unsolicited media coverage of the product, (4) sales success, (5) attempts to plagiarize the mark, and (6) length and exclusivity of the mark's use. 113 Louboutin attempted to deter any argument that the red soles are functional in the declaration attached to the trademark application:
The shiny red color of the soles has no function other than to identify to the public that the shoes are mine. . . . The redsoled shoes were an immediate sensation, and clients specifically came in to my stores looking for my red-soled shoes. The red sole quickly became my signature. My footwear is instantly recognizable by the immaculately lacquered red soles; upon seeing the red sole of the shoe, because it is so well known, people know that the shoes are designed by me. 114 The trademark has been incredibly successful, generating demand and admiration across the fashion industry. "[Christian Louboutin] departed from longstanding conventions and norms of his industry, transforming the staid black or beige bottom of a shoe into a red brand with worldwide recognition at the high end of women's wear, a product visually so eccentric and striking that it is easily perceived and remembered." 115 119 YSL claimed that its shoes were inspired by traditional Chinese lacquer and the monochromatic color trend. 120 The district court noted that to succeed on its claim for trademark infringement, Louboutin must prove that his trademark merited protection and that YSL's use of a similar mark would cause consumer confusion. 121 The district court held that Louboutin's claim to the color red was overly broad and inconsistent with the Lanham Act's scheme of trademark registration. 122 The court did not challenge the holding in Qualitex-and while it half-heartedly applied the rules from Qualitex, it ruled against Christian Louboutin largely under the theory of color depletion in the fashion industry.
123
The district court began its analysis in Louboutin with a "fanciful hypothetical," proposing a legal battle between Monet and Picasso. 124 In this hypothetical, Picasso sought an injunction barring the sale or display of Monet's water lilies paintings because the color Monet used in the ponds was too similar to the shade Picasso used during his Blue Period. 125 On its face, the example seems trite and unrealistic because the two artists' styles are markedly different; nevertheless, the court used this hypothetical to draw a comparison to markedly similar fashion items produced by Louboutin and YSL:
If as a principle this proposition holds as applied to high art, it should extend with equal force to high fashion. The law should not countenance restraints that would interfere with creativity and stifle competition by one designer, while granting another a monopoly invested with the right to exclude use of an ornamental or functional medium necessary for freest and most productive artistic expression by all engaged in the same enterprise.
126
The district court failed to effectively explain how the creative connection between colors used in fashion and those used in art, which comparison justified invalidating protection of the color trademark, prevailed over the secondary meaning and source-identifying function reasoning, which had protected color trademarks in Qualitex and OwensCorning. In the Second Circuit's analysis of Louboutin's red-sole mark, it evaluated the secondary meaning of the mark to determine whether it met the requisite "distinctiveness" to merit protection. 128 It held that the mark did merit protection as it had acquired "limited secondary meaning as a distinctive symbol" identifying the Louboutin brand. 129 However, the Second Circuit modified the trademark to allow competitors to have a red sole if it matched the red upper of the shoe. 130 Thus, the Second Circuit upheld the district court's decision that YSL's monochromatic design did not infringe Louboutin's trademark. 131 The Second Circuit's reasoning wholly reflected the Supreme Court's reasoning in Qualitex that a color is "certainly capable of acquiring secondary meaning."
132
The Second Circuit relied on the district court's evidentiary record of Louboutin symbol's success to evaluate the secondary meaning claim, 133 and reviewed the question of distinctiveness as a matter of law based on the undisputed facts and those found by the district court. 134 The Second Circuit's decision properly evaluated the evidence of secondary meaning in line with the Supreme Court precedent in Qualitex, and it lacked the disdain for single-color trademarks in the fashion industry that resonated throughout the district court's opinion. Instead, the Second Circuit apparently appreciated the brand's worldwide recognition and the deliberate efforts of Louboutin to tie the color red to his brand, to create instant recognition of the shoes' source. 135 However, the Second Circuit upheld the trademark's validity only where the red sole contrasts to the upper of the shoe to preserve the distinguishing symbol.
136
B. Proposed Application of the Functionality Doctrine to Color in Fashion
Current Intellectual Property Protection in the Fashion Industry
The fashion industry relies on trademark law to protect fashion items because current United States copyright laws provide little or no protection for fashion designers.
137 Proposed amendments to these laws that would buffer protections, such as the recently reintroduced and renamed Innovative Design Protection Act of 2012, have been ignored by Congress.
138
While fashion sometimes is called art, 139 this term is usually used when designers seek copyright protection for designs or styles that they consider "original works of authorship fixed in any tangible medium of expression." couture creation is protected under copyright law, but the actual threedimensional garment is not because it is considered a utilitarian design. 141 Most goods in the fashion industry are considered utilitarian, unless there is a separable artistic element, like a sculpture, carving, or pictorial representation that could be protected by a copyright. 142 This separability criterion challenges courts to determine how an element can be "separate from its useful functions."
143
The best argument for allowing trademark protection for colors is that a color mark only excludes competitors from using the mark in the same way as the mark's owner. If that color mark is inherently source identifying, the color trademark deserves protection. 144 A case from the home decorating industry provides a useful comparison. In L.D. Kichler Co. v. Davoil, Inc., 145 the Federal Circuit Court of Appeals considered the competitive need to use a particular color. 146 The court examined functionality-as did the court in Louboutin-of a color used on Kichler's light fixtures.
147
The Federal Circuit reversed the district court's ruling that Kichler's signature color was functional, holding instead that its light fixtures' "Olde Brick" color would be considered functional only if other competitors needed to use the color under the competition theory. The application of the functionality doctrine and competition theory--the standard prior to the confusion among the circuit courts from TrafFix--is appropriate in color trademark cases. 150 Courts should look at the six tests used to evaluate the competition theory: "(1) comparable alternatives, (2) essentiality to usage, (3) relation to usage, (4) ease of manufacture, (5) effective competition, and (6) de facto/de jure functionality." 151 Courts should apply a blend of this standard, proposed in Qualitex, in the fashion industry to both protect the consumer from confusion and to protect the innovative designer's ideas in a fast-moving marketplace.
The Second Circuit has previously relied on the competition theory to determine the validity of registered trademarks and similar trade dress cases.
152 "Thus, in order for a court to find a product design functional, it must first find that certain features of the design are essential to effective competition in a particular market." 153 In Louboutin, the Second Circuit noted that courts "must carefully weigh 'the competitive benefits of protecting the source-identifying aspects' of a mark against the 'competitive costs of precluding competitors from using the feature.'" 154 The Southern District of New York failed to adhere to the controlling case law precedent for aesthetic functionality in its circuit, 155 162 Generally, to determine whether a color trademark has a secondary meaning, courts may consider such evidence as customer surveys; exclusivity, length, and manner of use; amount and type of advertising; media coverage; and sales volume and market share. 163 The Second Circuit considered many of these factors in its determination that Louboutin's red sole had acquired secondary meaning. 164 Further, in accordance with European law, the PTO should protect trademark registrations by requiring the use of a commercial color code, which While the district court in Louboutin placed too much significance on the color depletion theory, it also misapplied the Inwood standard by assuming that if there is a competitive cost to the trademark feature--the red-lacquered sole in this case--the feature is functional. 167 The district court noted in Louboutin that the red soles affect the cost and quality of the shoe; 168 but that stretches the Qualitex holding too far. The cost considerations come into play when competitors would be at a nonreputation-based disadvantage for not getting the same cost savings or advantages from a functional use of that particular color.
169 "[A] design feature affecting the cost or quality of an article is one which permits the article to be manufactured at a lower cost . . . or one which constitutes an improvement in the operation of the goods."
170 Using the color red on shoes does not affect manufacturing costs or provide Christian Louboutin's shoes with any utilitarian advantage over shoes with black soles. Simply that Louboutin generates higher profits than other highfashion shoe companies because of the demand generated by its shoes does not by any means make the cost of a red-lacquered sole functional.
The "any deployment of a single color in an item of apparel." 171 The desirability and exclusivity of a Louboutin shoe does not allow for the conclusion that an appealing aesthetic feature, like a symbolic red sole that makes the product more desirable than its competitors, is functional. 172 The Second Circuit laid out the trademark-infringement test to evaluate Louboutin's original trademark infringement claim against YSL: (1) whether the mark "merits protection" and (2) whether the allegedly infringing use of the mark creates consumer confusion. 173 The issue of functionality is an affirmative defense considered only after the test is satisfied. 174 Because the Second Circuit determined that the red sole merits protection, and that there was no trademark infringement issue, it did not reach the issue of functionality nor attempt to apply the aesthetic functionality test to the mark.
175
The district court's logic regarding the functionality of a shoe would damage trademarks in the fashion industry. For example, Tiffany & Co. has trademarks for the particular shade of blue it uses on its catalogs, gift bags, boxes, and jewelry. 176 Tiffany filed an amicus curiae brief with the Second Circuit because of the potential impact of the "sweeping and unprecedented per se rule against granting trademark protection to any single color that is used on any 'fashion item.'" 177 Tiffany charges a premium for its products based on its craftsmanship, legacy, and reputation in the jewelry industry. 178 Tiffany's higher price for its products does not mean that the trademarks it possesses are strictly functional. Tiffany is able to charge $25 more for a key necklace pendant featuring Tiffany Blue enamel compared to a competitor's key pendant of the identical design because of the recognition and popularity of the brand's signature color. 179 It is unrealistic for courts to interfere KANSAS LAW REVIEW [Vol. 61
with the commercial success of a particular brand or trademark by asserting that because Tiffany--or other well-known brands like Christian Louboutin--generates higher profits as a result of the exclusivity and popularity of the trademark, its trademarks are functional.
C. Public Policy Concerns for Single-Color Trademark Protection in Fashion
Advocating for Innovation and Design
The Southern District of New York's Louboutin decision failed to recognize and protect the intellectual property rights of the designer. Courts and the PTO should continue to allow designers protection of their multi-million dollar ideas when those ideas identify their own products and do not hinder a competitor's entry into the marketplace. "Color has the power to make a design stand out in the marketplace and to define a brand."
180 Awarding one participant in the designer shoe market a "monopoly" on the color red-only on the soles of the shoes--does not impermissibly hinder competition among other participants.
181
While competitors have legitimate reasons to use color in their shoe designs, it is unlikely that a designer would paint green, purple, pink, yellow, or any other color of lacquer on just the soles of her shoes. Christian Louboutin's decision to paint his shoes' soles red was so innovative and fresh that allowing the trademark to stand does not lead to color depletion in the industry, because other designers do not want to be accused of simply copying a successful and iconic idea. That sourceidentifying mark, a red-lacquered sole, is already trademarked, and Christian Louboutin has used it for almost two decades. 182 Although the Second Circuit modified the trademark to only allow protection when the red sole contrasts from the upper of the shoe, it also pointed out that this sharp contrast is "nearly always" present in Louboutin's designs. In the fast-paced fashion industry, other designers strive to innovate their own multi-million dollar idea, instead of just copying. " [T] he sales of the copy substitute for and hence reduce sales of the original. . . . Either way, the profits of the original designer can be much reduced." 184 Mass copying of a single idea, such as lacquering the soles of shoes, may also affect the entire "direction of innovation." 185 Designers unprotected against design copying see a disproportionate effect on their profitability, and hence are discouraged from innovating--indeed, from entering in the first place. Designers who are protected by trademark and trade dress innovate in ways that play to these legal advantages. The resulting effect on the direction of innovation is to favor innovation by designers who already enjoy existing protection by other aspects of intellectual property law, over innovation by designers . . . who are not thus protected. 
Avoiding Consumer Confusion in the Marketplace
Allowing other shoe designers to use red soles would have propagated confusion among consumers, frustrating one of the major objectives of the Lanham Act. 187 In the case of Louboutin, the designer shoe market is small enough that all of the consumers who can afford shoes that cost at least $400 can readily identify a Christian Louboutin shoe. 188 The Second Circuit, however, did not discuss consumer confusion in Louboutin, as the court established that there was no infringement so it did not need to evaluate any potential confusion. 189 The Second Circuit analyzes the likelihood of consumer confusion using criteria established by Judge Friendly's 1961 decision in Polaroid Corp. v. Polarad Electronics Corp. 190 The key factors from that decision are KANSAS LAW REVIEW [Vol. 61
(1) the strength of the mark, (2) the degree of similarity between the marks at issue, and (3) the competitive proximity of the products. 191 Louboutin's trademark is strong enough to lead to consumer confusion both prior to the sale and post-sale, 192 and while confusion must be proven to establish trademark protection, confusion in the marketplace significantly frustrates the fundamental policy interest of trademark law. 193 Customer confusion is commonly associated with confusion that occurs at the point of sale, but it also includes post-sale confusion that can occur when the product is presented without labeling or trade dress features, such marketing, or, in the case of footwear, the name on the inside of the shoe. 194 "[S]eeing a 'flash of red' walking by on the street would cause consumers' 'cognitive bulbs [to] instantly flash to associate [the red outsoles with] "Louboutin."'" 195 Finally, another harm that may arise without protection for Louboutin's mark is "dilution by blurring," which is an "association arising from the similarity between a mark or trade name and a famous mark that impairs the distinctiveness of the famous mark." 196 
IV. CONCLUSION
Courts need to reach a consensus on a cohesive test to determine whether an aesthetic color is functional and thus ineligible to receive a trademark, while recognizing and valuing any secondary meanings of the mark. Color depletion is just a theory, yet judges can, and have, applied it inappropriately to deny protection to colors used by designers in a signature, brand-identifying fashion--although the Second Circuit's reversal of the district court's holding will hopefully diminish the usefulness of the theory or its application to the fashion industry. The Second Circuit applied the functionality doctrine from Qualitex, thus overruling a per se rule of functionality and preventing any discretionary application of functionality to single-color trademarks in the fashion industry. Such an application of the doctrine protects source-identifying, nonfunctional trademarks like Christian Louboutin's red-lacquered soles. This protection aligns with public policy concerns for promoting creativity and innovation, and follows the original objectives of the Lanham Act, namely to avoid misrepresentation and consumer confusion.
